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Patent infringement can be divided into literal infringement and equivalent 
infringement. With the constant improvement and development of the patent system, 
literal infringement in patent infringement appears less and less. Instead, equivalent 
infringement accounts for a large proportion in patent administrative law enforcement or 
judicial practice. Patent legislation aims to maintain a balance of interests between the 
patentee and the public, which promotes the social development steadily, and so does the 
purpose of equivalent infringement. However, the application of equivalent infringement 
is quite elastic which causes the patentee overly-protected easily and harms the social 
public interests. Currently, the equivalent principle has been regulated in China’s Patent 
Law and relevant judicial explanations. Its use also has been limited. In terms of 
application, those restrictions are still controversial, such as lack of definite applicable 
specifications and little discussion on predictable rules of applicability in particular. 
The first chapter in this paper mainly introduces the formation and development of 
equivalent infringement system in United States and analyzes the value of this system. 
The second chapter analyzes two limiting principles of equivalent infrigement, that is, the 
prior art principle and the doctrine of estoppel. For the former, it discusses the theory 
foundation of comparative methods in this principle’s application; for the latter principle, 
it discusses the principle’s theoretical source firstly, analyzes some defective problems in 
application and advocates for regulation of the inverse estoppel phenomenon. The third 
chapter briefly introduces the problems existed in the application of dedication rule and 
solutions from which lessons can be drawn. Then the foreseeability principle derived 
from the United States patent trial practice is highlighted. In addition, it points out the 
enlightenment of the rule of remoteness in contract law and the Japanese awareness 
limited rules on the applicable foreseeability principles in equivalent infringement system. 
Finally, the applicability of foreseeability principle is comprehensively analyzed from the 
aspects of theory basis, function and macro-industrial development policy and so on.    
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第一章  等同侵权概述 


























建立专利制度的国家。英国 1624 年制订的《垄断法规》被德国法学家 J.柯勒
称为“发明人权利的大宪章”，它标志着现代专利法的开始。从 18 世纪末到
                                                          
① 丁丽瑛.知识产权法(二版)[M].厦门:厦门大学出版社,2007.198. 
② 冯晓青,刘友华.专利法[M].北京:法律出版社,2010.1. 
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① 闫文军.专利权的保护范围:权利要求解释和等同原则适用[M].北京:法律出版社,2007.45. 
② 56U.S.330(1853). 
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